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WHAT ARE ENCLOSED LANDS IN VIRGINIA? 



In 1884, the Legislature of Virginia, following the example of 
many States of the Union, enacted a statute requiring railroad com- 
panies, with certain qualifications, to enclose their right-of-way and 
road-bed by lawful fences, where the road ran through enclosed farms 
or lots. (Acts 1883-4, page 703 et seq.) 

This was manifestly a step in the right direction. The preamble of 
the Act declared ' ' that in order to prevent the frequent occurrence of 
accidents on railroads, and the consequent destruction of life and 
property, and in order to lessen the danger to the travelling public and 
the officers and hands engaged in running the trains over the rail- 
roads, it shall be the duty of all railroad companies ... to 
establish telegraph offices, enclose its road-bed and right-of way by 
lawful fences," &c. 

The Legislature was aware of, and recognized, the rule that the 
common law of England requiring owners of cattle and live stock to 
restrain them is not the doctrine in Virginia, and was not the doctrine 
before the passage of the Act, in 1884. 2 Rob. Prac, 648 et seq. ; 
Blaine v. C. & 0. R. R. Co., 9 W. Va. 264 ; Baylor v. B. & 0. R. 
R. a,, 9 W. Va. 270. 

A railroad company, being the owner in fee of its right-of-way, was 
governed by the same law as other land-owners, and therefore, unless 
they built proper fences to shut out the live stock owned by co-terminous 
land-owners the stook could stray at will on the railroads running 
through the Commonwealth. The owner, however, could not recover 
where stock was killed unless he could prove negligence on the part 
of the railroad company. 

Acting on these doctrines, the railroad companies nearly always 
left their tracks unfenced and exposed, endangering the lives of their 
employees and the traveling public, and in actions against them it was 
nearly impossible to prove negligence. 
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But now, the rule, as applied to railroad companies, has been 
materially altered by statute. Railroad companies must fence their 
right-of-way or pay the penalty. Code of Va., sec. 1261; MeOavock's 
Adm'r v. N. & W. R. Co. 90 Va., 507; N. & W. R. R. Co. v. John- 
son, 22 S. E. Rep. 505; 1 Va. Law Register, 367. 

The statute, first enacted in 1884, is now found in sec. 1258 of the 
Code: "Every such company (railroad) shall cause to be erected 
along its line, and on both sides of its road-bed, through all enclosed 
lands or lots, lawful fences, as defined in sec. 2038." 

It will be observed that the legislature has used the term, ' ' all en- 
closed lands or lots." 

What constitutes enclosed lands or lots within the meaning of the 
statute has been a much mooted question in the courts of the State. 
The point has never been decided by the Court of Appeals, possibly 
because no case has been decided by the circuit courts of sufficient 
magnitude to reach that tribunal. In a case of some importance re- 
cently tried before Judge Williams, of the Fifteenth Circuit, he was 
called on to construe the section cited above. Plaintiff brought his 
action against the receivers of the Norfolk and Western Railroad Co. 
to recover damages for the killing of certain cattle at a given point on 
the railroad. Defendant contended that the lands were not enclosed 
lands, within the meaning of the statute. Plaintiff contended they 
were. This was one of the principal points in the case. After all 
the evidence was in, both sides asked for instructions to meet their 
several contentions. The one asked for by the plaintiff was : "If the 
jury shall believe from the evidence that the lands of the plaintiff, at 
the point where the cattle mentioned in the declaration were killed or 
injured, were cleared, agricultural, or farming, or grazing lands, and 
were used as such at. the time, and were so enclosed as to be reasona- 
bly safe for the purposes of such use, then the said lands were enclosed 
lands within the meaning of the law requiring the defendant company 
to fence its road-bed which ran through such lands. ' ' 

The one asked for by the defendant was : ' ' The court instructs 
the jury that, under the statute, the defendant company is not 
bound to fence its track, unless the lands through which it runs are 
enclosed by a continuous and lawful fence, running up to the line of 
the right-of-way of the defendant company; and if they believe from 
the evidence that there was not such a continuous and unbroken line 
of fence, sufficient to prevent stock passing through it, then the com- 
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pany was not bound to fence at this point, and they will find for the 
defendant." 

The court gave the instruction asked for by the plaintiff, and re- 
fused to give the one asked for by the defendant. On the issue the 
jury found for the plaintiff and the court entered up judgment on the 
verdict. 

It will thus be seen that the defendant, by its counsel, contended 
that unless the lands of a plaintiff were enclosed by a continuom and 
lawful fence, running up to the line of the right-of-way of the railroad, 
the lands were not enclosed lands within the meaning of the law, and 
the plaintiff could not recover. 

Plaintiff, by counsel, combatted this view. They argued that a 
more reasonable construction should be placed on the statute — that it 
could never have been the intention of the legislature to compel the 
land-owner to enclose his lands by lawful fences; to place this con- 
struction on the statute, it was argued, would be to virtually repeal it, 
as but few of the lands in the State are enclosed by lawful fences, 
broken or continuous. 

A much more reasonable construction was placed on the statute by 
the learned judge of the circuit court. He held that if a plaintiff's 
lands were cleared, agricultural or farming, or grazing lands, and 
were used as such at the time, and were enclosed, so as to be reasona- 
bly safe for the purposes for which they were used, then they were 
enclosed lands within the meaning of the law. This construction, it 
is submitted, is fair to the land-owners and to the companies. The 
members of the legislature knew that in many instances it would be 
impossible for the land-owners to enclose their lands by continuous 
fences, because of the rugged and mountainous character of the country 
through which portions of the railroads were built. 

It is desired that there should be uniformity of decision in the State 
on this important subject, as every citizen is more or less interested, 
and it is to be hoped that the question will soon be settled by the Su- 
preme Court, when all will cheerfully acquiesce in the construction 
placed on the statute by this tribunal of last resort. 

Waller S. Poage. 

Wythevttle, Va, 



